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COMMENTS OF 
NATIONAL CABLE & TEIXCOMMUNICATTONS ASSOCIATION 

Thc National Cable & Telccomniunications Association (“NCTA”) hereby submits i t s  

<‘ominenis on the Fui-rhcr Notice o t  Proposed Rulemaking in the above-captioned proceeding. 

NC’I‘A i s  the principal t i d e  iissociatioii representing the cable television industry i n  the 

United Stam.  I t s  members include cablc operators serving more than 90% of  the nation’s cable 

Iclcvision subscribers. l n  addition IO providing multichannel video programming services, 

NCTA’s  cable operaror membei-s a l s o  provide high-speed Inieinet access service, and are 

inct-exi i ig ly  offerin_r local telephone service. NCTA’s membe1.s also include more than 200 

cable I3i.ogt-ainming ncln’oi.ks and sciwices, as well as suppliers of equipment and services io ihc 

c;ible industi-y. 

I N‘ l  I<ODUCTION 

In  [his pi-occcding, Lhc Comniission i s  considering whcthcr to modify ando r  augment i t s  

I-ulcs iiiiplemenltng the Telephonc Coiisumei- Pi-oicction Act of 1991 (“TCPA”). Those rulcs 

I.CSIIWL the iiinc and inanner i n  which telephones and fax machines may be used for solicitations 

1 0  rclclilionc cusloinerr. Thc rules I-cqtiirc individual companies that engage in relemarkeilng to 

tniiiinlain ii company-specific “ d~~ - i i o~ -ca I l ”  l i s t  s o  t h x  customers who choose not to be solicited 

by that  company wi l l  not be called. The TCPA also authorizes (bui does not require) the 



Commission io  ci-exlc ii nirtional “tl(~-riot-c;tll” l is t ,  and to generally prohibit companies f i ~ m  

Ic lcrnai .kcr in~ IC) I-esidcntial tclcphviic subsci.it)ci.s w h o  choose to be listed. Thc Commission has 

noL ii i iplcmenrrd such il l is t ,  bill i t  i s  now considel-ing doing so. 

Meanwhile, as the Commission has noled, the Federal Trade Commission i s  ulso 

considci-ing ihc adoption of ;I natioiial do-not-call l i s t  to prevent unwanted telemarketing 

, h o l ~ c i t ~ t i c i i i s  M’hilc Ihc crc:itiun o( ’  two  scp;irate do-not-cull l i s t s  subject to two separate sets 01‘ 

i.uIcs a id  I-cgulatiuns woiild bc conl’using 10 businesses and to consumei-s, there i s  a i.eason why: 

i( the FTC chooscs to implement ii do-not-call l i s t ,  FCC adoption 01 such a list would not be 

comlilelely I-ediiiidant. The I-exon i s  that lhc FTC’s,iurisdiction is statutorily limited, s o  that 

cci.~;iin busiricsses - in pal-ricului.. hanks. credil unions, savings and loans, common carriers, 

noiipi~olil orsaniLalioiis iiiiil I ~ J U I ~ ; I I ~ ~ ~  coinpanics - ~ i o t i l d  not be subject to the restrictions on 

tclcinai-lteting 10 pei’sons o n  lhe ITC‘a do-no-call  l i s t .  

NCTA’s members respect the pi-ivacy interests of consumers - both those who ai’e 

a11.e;idy thcii- customers and those whom lhey would like to  persuade to hrconir lheii- customei’s. 

!\ ~ i ~ ~ ~ o i i i l l  tl(J-nClt-Cilll I I ~ L  iii;iy eiiliiiiicc rhwe privacy inlci.ests. Accoi-dingly, NCTA has nor 

oppmed the aduplion ot such ;I l i s t  by the F - K ,  nor does i t  do so here. We do, however, have 

two oveiTiding concei-ns, which we ui-ge the Cornmission to take into account. 

First, the TCPA exempts ci i l ls  to persons ‘‘with whom the caller has an established 

h u i i i e ~ s  i.cliilionsliip” Ii’orn t l ie  definition 01’  “telephone solicitations” that would be restricted by 

i i  11;111on;iI do-not-call l i s t .  If the Commission dccides to adopt a national do-not-call l ist, i t  

.SIIOLII~ inakc cleiii. th;lt such a l i s t  docs not precludc cable operators from calling cusromers wirh 

whom they have an established husincss rclationship n d  ojfiiriq strclz C L L S Z O W I ~ ~ S  ihef i~l l  r u t i p  

o ~ . c c ~ ~ - ~ ~ i c ~ c ~ . c  o i ~ t r i l i r h l c  oi’(,r / h e  ~vx t /c . / i t .  Such cal ls often provide consLimers with benefits and 



\\ clcoine sei.\<icc criliancenieiits. Morcover. in today’s marketplace, in which telcphone 

companies. satellitc providers and others offer compctitive packagcs of video, telephone and 

Inicrnci sci’ i iccs. ciible opcraturs need to le t  rhcir customei-s know that they, loo, ol fcr  such 

packiigcs and additional services. 

Second. u)hile i t  would not bc a _eood idea lor thc FTC and the FCC to have two separate 

narional do-not-call lists with disparate rules and regulations, i t  i s  important that i/the FTC 

cliooscs lo adopt such ii lis[, (he FCC adopt comparable rules and regulations to ensure that the 

husincsscs [hat ai’e eneinpl 1.1-on1 ihc FTC‘s jui.isdIctIon ai’e subject to thc same rcstrictinns on 

rclcinarketing tn persons o n  [he l i s t  as a l l  orher businesses. This i s  particulai.ly impoitant to 

N(’TA’s mcmhcrs, who pi-ovide serbices in  competition wirh Iclcphonc companies. which may, 

t o  some extent. be exempt trom Llic FTC’s i~cgulations. 

1. A NATIONAL “DO-NOT-CAI,I,” LIST SHOULD EXEMPT ALL CALLS TO 
CUS‘TOMERS WITH WHOM A COMPANY HAS AN ESTABLISHED 
BUSINESS RELATIONSHIP. 

1elemai.keting is one oTLhc rools that cable operators use to retain their customers and to 

oll’ei- and sell ciistoniers additional services tha t  they may wish to purchase. NCTA’s member 

companies h;ive tound that the majority o f  their customers appreciate being kept informed of 

ne\+ pi.odiicls iind sei-vices thiit suit their intei.ests, especially when. as i s  often the case, there are 

speciul discounts a n d  promotions associated with such products and services. 

Thc 1-angc of scpai-ately available sei-vices offered by cablc operators has expanded 

di.am;itically in recent years. Since Ihc passage of the 1996 Telecommunications Act, the cable 

iiic1tisti.y h s  l l ivcstcd ovcr SS.5 bill ion in privaie capiial to upgrade more than a million miles Of  

pl;inr with fibel. optics and digital technology. This massive infrastructure upgrade ~ which i s  

;ipp~.o~ximately 80 percent complcic ~ IS pl-oviding the platform lor offering a range o f  new, 



ad\  anced scrviccs t o  more than 70 mil l ion American households. These services includc digital 

vidco (which offers m0i.e channels, better pictures, video-on-demand, and interactive electronic 

pi~oy;im +des) and high speed Intei-net access sei.vicc, cable telephone services and interactive 

le le v i  s i  on 

Telemai-kcling i s  an cfficient ineans o l  noli lying and periodically reminding customers 

Lh;il l h c x  ncvv hi-oadhand services have reached their neighborhoods and are available to them. 

It IS useful for customers to know thaL additional scr\Jiccs are available. But  i t  has also become 

c i n ~ i ~ ~ l l y  important to operators 10 be able to let their customers know about additional sci.viccs. 

.s operators become "full-sei-vice" broadband providers of video, voice and Internet access 

sei'vices, they f ind themselves in  ii highly compeutive marketplace for all of those services 

Keeping in  Lotich with subscribers i s  imporlanl not only i n  order to sell additional services but 

;iIso I O  coinpcIc cllecrively w i th  altei-native providers and veruiii subscribers to existing services. 

Conyess I-ecognized, in  authorizing the Commission to establish a national do-not-call 

list. that the "telephone solici1alions" that would be restricted by such a l i s t  should not include 

ges to "any pel-son wilh whom the caller has an cstablished business relationship."' 

Thc Commission's rules cun-ently define an "cstablished business relationship" Lo mean 

;1 lii.ioi. 01. existing i-el;itionship lormed by a voluntary two-way communication 
bclwccn a person or entity and a residential subscriber with or without an 
exchangc oi'considewtion, on the basis of an inquiry, application, purchase or 
~ca i i sac~ ion  by the residential subscriber regarding products or services offered by 
such person or entity, which I-elationship has not been previously terminated by 
either party.' 

That dcfinilion i s  sutl'icient to enable cable operators to communicate with their existing 

cusLoniei~s regarding (he lu l l  range 01 '  services that rhelr systems offer. 

I 17 I J  S.C:. $ 227(;1)(1). 

47 ('.F.R 5 64.1200. 



In  i t s  Notice 01’ Proposed Rulemaking i n  this proceeding, howcver, the Commission asks 

dicdnci- the dct‘iiii1iL)n should be nail-owed Ibi-  purposes of a national do-not-call list. 

Spccifically, the Cornmission asks whether i t  should “consider modifying the definition of 

-cstilblishcd business relationship’ so that a company that has a relationship with a customer 

hilsed o n  one typc of product or service may not ca l l  consumers on the do-not-call l i s t  to 

i ldici.~isc a diilercnt service o r  product.”‘ 

As discussed abovc. i t  is  precisely bccause cable operators now cornpcte with a range of 

othcr wireline m d  wireless entitics i n  providing packages ofd@ererzr services and products that 

it i s  nioi.c impoi.ranl than cvcr  - to c;ible opcrators cud their customers ~ that operators be able to 

keep theii- ctisromers infoi.mcd of the full range of offerings and promotions availublc to them. 

Tliz modification suggested by thc Coinmission wotild restrict useful and desirable 

communications lietween cablc opei-:itors and the customers with whom they have an 

“established business relationship.” 

’Thci-c i s  a clear distinction bctwcen these sorts of communications and unwanted and 

unsol ic iu l  c;iIIs from companics miith whom the recipienl has no established relationship. There 

i 6  no rciison why :I ciible customci- should be required to forgo the former in  ordcr to stop 

I-ccciving the latter. Any customcrs whopw/er not to receive calls from the companies with 

wlioi i i  they have estiiblished relationships ciin cas i ly  prevciit such c i ~ l l s  by placing theii- names on 

the coiiipany-specific do-nor-call l i s t s  {ha( a l l  companics that engage i n  telemarketing are 

required to maintain. 

The scattitory languagc i s  nut, in any even[, consistent with such a modified definition. 

‘Thc statute broadly exempts cal ls to pel-sons “with whom the callcr has an cstablished business 
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i.clationship,” without any suggesiion that the cxemption may be limited to persons with whom 

Lhc c~IIIcI has :in established business reliltionship wifh  rcvpecr to fhe  prodzrci or service /hut i.\ 

/ / I C  .xi,/!jeci o f r l t r  c . t r l / .  lr thei-e i s  LO be a single, national do-not-call l is t ,  i t  should exempt d/ 

c i i l l s  Lo pci-soils with whom the caller has an establislied busincss relalionship - and, as discussed 

below, i t  should Lipply equally to companies that (l ike cable operators) are subject to the FTC’s 

tinil Ihc FCC’s I-ules aiid companies [hat ( l ike lelcphone companies) are subject only to the 

F K ‘ s  

11. CABLE OPERATORS AND COMMON CARRIERS WHO OFFER VlDEO 
PROGRAMMING AND/OR INTERNET SERVICES SHOULD BE SUBJECT TO 
THE S A M E  RESTKlCTlONS ON ‘IEI,EMARKETlNG. 

Congress specifically authorized the Commission to establish a national do-not-call list, 

and set forth cci-Lain gi-ound i.tiIcs regal-ding how such a l i s t  should apply. The FTC i s  currently 

considel-ing the adoption of ;I national do-not-call l i s (  pursuant to i t s  own consumer protection 

juimdiclion, even though i t  has no similarly specific authorization to adopt such a list.‘ 

Theic i s  no  reason why thei-e should he two separate do-not-call l ists, subject to two 

sep;iratc i.cgulatory regimes. To the extent thal  ii national do-nor-call l ist  pi.omotcs i~ federal 

policy iiitcrest, t1iei.e should be a single set 01 rulcs and procedures - and a single l is t .  

Two  separate l ists and  sets of rules would be confusing to consumers and unduly 

bui-tlciisome to conipanics that engage in teleinarke~ing. But these are not the only reasons why 

tinil’orniity i s  important. Bccausc the F T C ’ s  jurisdiction does no1 exlend to al l  companies ~ and 

spccil ical ly does nut extend to coinpanics that c~ompelr with cable operators and others that 

W O L I I ~  he subject only to the FCC’s do-nor-call restrictions - uniformity is necessary in order to 

enstii’e Tail- inni.ketplace competition. I t  would not be fair, for example, to allow telephone 

’ 
Sve ‘l’clsrn;iiheting S d s  Rule. Norice ot PiopI)scd Rulcin;ihing. 67 Fed. Reg. 4402 (Jan. 30, 2002) 
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coinpaiiies to market DSL high-spccd Internet service to customers o f  their telephonc service 

~ 1 1 0  are on a national do-noi-call l i s t  but prohibit cable operators from using the phonc to market 

cali lc niotlem sciwice io customei-s of their cable television service who are on such a l i s t .  

Thei-el’oi-e, the FCC’s deicriiiinntions in this proceeding should be coordinated wiih the 

Fl‘C’s dccision-making in  i t s  pending tclemaiketing proceeding. There i s  no justification for 

imposing restrictions on cablc operators in  connection with a national do-not-call l i s t  that do not 

apply with equal fmce and effect on common carriers who offer services i n  competition with 

c;il>le operaiors. What this niciins i s  [hat any rules adopted by the FCC (which would apply to 

i.;ihlc opei’iiioi-s ciml cominon c:i imci~~) should bc no less restriciive than any rules adopted by thc 

FTC (which fi,oLild apply to cable operators but iio/ to common cairiers). I f  the FTC chooses io 

implement a national do-not-call l i s t .  the FCC’s rules should adopt rules extending any do-not- 

ca l l  1,estrictions adopted by the FTC to the entities not subject to the FTC’s jurisdiction. 

111 cooi.dinuting i t s  rtilcinaking with ihe FTC’s. the FCC should advise the FTC of the 

drsirahility uf an “establishcd business relationship” exemption from any national do-not-call 

rcsuictions. Because such an exemplion would, by stature, apply to any FCC national do-not- 

call l i s t .  the failure to include such an cxcrnption i n  any FTC rules would impose an unfair 

cornpctitive disadvaniage on cablc ope,ratoi.s v i s - L v i s  their common c a m e r  competitors even i f  

the 1TC adopted rules 0thei.n 1st csrcndins national do-not-call restrictions on common carriers. 

CONCLUSION 

For the foregoing reasons, the Commission should coordinate i t s  decision-making i n  this 

pmcccding wiih the FTC’s delibei.ations i n  iis pending telemarketing proceeding to ensure that 

a11 compctitoi-s i n  the provision of hi-oadband services are subjcct to ihc same telcmarkeiing 

1.csti~iclioiis. Il‘there i s  to bc a national do-not-call l is t ,  ihcre should be an exemption - for all 
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conipeului-s ~ 1.01. ~ ~ 1 1 s  to pel-sons w i t h  wlioin [he callcr has an established busincss relationship, 

and ~ h c  cxeinplion should apply even I(. thc caller is marketing a different product or service 

than one [ha[ lhe customer has already purchased. 

Rcspectfully submitted, 

/s/ Daniel Brenner 

Deceinhei- 9. W02 

Daniel L. Brenner 
Michael S. Schooler 
Counsel for the National Cable & 

1724 Massachusetts Avenue, NW 
Washington, D.C. 20036- 1903 
(202) 715-3664 

Telecommunications Association 
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